CIRCUlawR

A regular publication for legal news and reviews

Civic
] Legal 1ip

COVID - 19: Can B.C. Local Governments Hold Meetings online?
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For the duration of the provincial state of emergency
(which means it is retroactive), local governments are not
required to have the public attend and do not need to
comply with the Community Charter or Local Government
Act requirements for electronic meetings or participation
by Council or Board members by electronic means.

Also, Councils and Boards may adopt a bylaw on the
same day that a bylaw has been given third reading

See ministerial order:

During this time of states of emergency and orders for so-
cial distancing, many local government staff members are
wondering what their local governments are authorized to
do to restrict or limit attendance at statutorily required pub-
lic meetings to limit the risks.

The legislation does authorize some participation in meet-
ings by way of electronic or other communication facilities.
But it is important to take note of the statutory requirements
and limitations.

1. Council/Board Meetings

While section 89 of the Community Charter and s. 226 of
the Local Government Act require council and board meet-
ings to be open to the public (subject to those that may be
closed pursuant to section 90 of the Community Charter),
section 128 of the Community Charter permits municipali-
ties and section 221 of the Local Government Act permits
regional districts to conduct some meetings by way of elec-
tronic or other communication facilities in certain circum-
stances and under certain conditions.

The first requirement is that the local government's proce-
dure bylaw must allow for participation by way of elec-
tronic or other communication facilities. If your local gov-
ernment’s procedure bylaw does not allow for alternative
means, then the local government may amend (in the
usual manner) the procedure bylaw to allow for alterna-
tive measures to be used.

It should be noted though that the legislation differenti-
ates between ‘regular’ council or board meetings and
‘special’ council or board meetings, allowing local govern-
ments to conduct only ‘special’ council or board meetings
by means of electronic or other communication facilities.
For municipalities, pursuant to section 125(4) of the Com-
munity Charter, a ‘special council meeting’ is “a council
meeting other than a regular meeting or an adjourned
meeting”. For regional districts, pursuant to section 219
(2) of the Local Government Act, a ‘special board meet-
ing’ is a “board meeting other than a statutory, regular or
adjourned meeting”. Therefore, there is no legislative
authority for local governments to conduct regular council
or board meetings by means of electronic or other com-
munication facilities, although, as discussed below, mem-
bers of council or the board may be able to participate in
such meetings by means of electronic or other communi-
cation facilities in certain circumstances.

For ‘special’ council or board meetings, if the procedure
bylaw allows for the local government to conduct the
meeting by means of electronic or other communication
facilities, there are other requirements that must be met,
including:

a. the meeting must be conducted in accordance
with the applicable procedure bylaw;
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b. the facilities must enable the meeting's participants
to hear, or watch and hear, each other;

C. the notice of the special meeting must include no-
tice of the way in which the meeting is to be con-
ducted and the place where the public may attend
to hear the proceedings that are open to the pub-
lic; and [emphasis added]

d. except for any part of the meeting that is closed to
the public, the facilities must enable the public to
hear, or watch and hear, the meeting at the speci-
fied place, and a designated municipal officer must
be in attendance at the specified place.

The risk to the local government of failing to comply with
statutory requirements for holding council or board meet-
ings is that, if challenged, the decisions made during such
meetings may be quashed.

It is very important to note that the statutory requirements
of the Community Charter and Local Government Act
discussed above are subject to the requirements of and
orders made under the Public Health Act and the Emer-
gency Program Act. If there is no conflict between the
requirements of the Community Charter and Local Gov-
ernment Act on one hand, and the Public Health Act, the
Emergency Program Act and orders made under these
latter acts on the other, then the local government must
comply with all requirements. However, if there is any
conflict, then the requirements of the Public Health Act,
the Emergency Program Act and orders made under
these acts are paramount. Therefore, local governments
are required to comply with the current orders for social
distancing and maximum size of gatherings, regardless of
any other requirements of the Community Charter and
Local Government Act. Consequently, local governments
must ensure that the facilities where council and board
meetings are held have enough space to comply with the
provincially ordered social distancing requirements, and
that no more than the provincially mandated gathering
size is in attendance, including all members of council or
the board, staff and members of the public.

Pursuant to s. 133 of the Community Charter (which applies
to regional districts pursuant to s. 226 of the Local Govern-
ment Act), the person presiding at the meeting (presumably
the Mayor or Chair) may expel a person from the meeting if
acting improperly, which, could include failing to comply
with the provincial orders under the Public Health Act or the
Emergency Program Act. If a person is expelled and refus-
es to leave, a peace officer may enforce the Mayor’s/Chair’s
expulsion order as if it were a court order.

While local governments are required to hold council and
board meetings (outside of closed meetings) in a manner
that is open to the public, this does not preclude local gov-
ernments from, in addition to allowing members of the pub-
lic to attend these meetings in some form (subject to the
requirements of the provincial orders), also offering alterna-
tive ways for members of the public to voluntarily watch or
participate in the meeting remotely, for their own safety, and
notifying them in advance of that option as well as that the
meeting place is required to comply with the provincial or-
ders for social distancing and maximum number at mass
gatherings.

2, Participation of Board Members

In addition, section 128 of the Community Charter and sec-
tion 221 of the Local Government Act permit a member of
council or board, or a member of a council or board commit-
tee who is unable to attend at a council or board meeting or
a council or board committee meeting, as applicable, to
participate in the meeting by way of electronic or other com-
munication facilities in certain circumstances and under
certain conditions. Of note, this authority does not differen-
tiate between ‘regular’ and ‘special’ meetings, and applies
to either.

The first requirement is that the local government's proce-
dure bylaw must allow for participation by the members by
way of electronic or other communication facilities. If your
local government’s procedure bylaw does not allow for al-
ternative means, then the local government may amend the
procedure bylaw (in the usual manner) to allow for alterna-
tive measures to be used.
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If the procedure bylaw allows for members to participate
in the meeting by means of electronic or other communi-
cation facilities, there are other requirements that must be
met, including:

a. the meeting must be conducted in accordance with
the applicable procedure bylaw;

b. the facilities must enable the meeting's participants
to hear, or watch and hear, each other; and

C. except for any part of the meeting that is closed to
the public, the facilities must enable the public to
hear, or watch and hear, the participation of the
member.

3. Provincial Government Intervention?

The Provincial government recently issued a guidance
document to local governments (which can be found here:

)

In relation to local government meetings, the latest word
from the Province of B.C. is:

The Ministry of Municipal Affairs and the
Ministry of Public Safety and Solicitor Gen-
eral are aware of procedural issues already
flagged in the current situation, such as
public attendance at council/board meet-
ings and limitations on the ability of coun-
cils and boards to meet electronically. It is
important that we move quickly but also
thoughtfully on these matters, to ensure
you can continue to deliver good govern-
ment in your communities.

So, unless and until the provincial government takes
steps to change the legislative requirements, local gov-
ernments must continue to comply with the current statu-
tory requirements for the holding of meetings.
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This article is intended for the general information of organizations in British Columbia. If your organization has

specific issues or concerns relating to the matters discussed in this article, please consult a legal advisor.
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