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NON-COMPLIANCE AND SUBSTANTIAL COMPLIANCE OF 

TENDER BIDS 

One of the frequent issues that comes 

before courts in the tendering context is 

whether a tender bid is compliant with 

the tender documents. There are 

considerable legal implications arising 

from a determination that a bid is not 

compliant. 

While in other business contractual 

relationships an irregularity in the 

contract documents may be reasonably 

ignored by the parties, in the tendering 

context irregularities have greater 

significance due to the unique legal 

framework of tendering. In order to 

uphold the fairness and integrity of the 

tendering process the law requires that 

only compliant bids be considered for 

award. In this article, we discuss the 

general principles that apply in a 

compliance assessment. We also provide 

you with a few illustrative examples of 

common non-compliance issues in the 

construction industry that have come 

before the courts and how these were 

resolved.  

In order to preserve the fairness and 

integrity of the tendering process, the 

courts have adopted a particular 

analytical framework for tendering, the so

-called “Contract A/Contract B” 

framework.
1
 According to this framework, 

an owner’s invitation to tender represents 

an offer and a contractor’s response to 

that invitation represents an acceptance 

of that offer.  However, not every bid 

response will be acceptable; only 

compliant bids may be considered by the 

owner.  In other words, the initial contract 

– the bid contract – that arises (legally 

referred to as the “Contract A”) when a 

tender bid is submitted in response to an 

invitation to tender only exists between 
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the owner and each compliant bidder. 

When the owner accepts one of the 

compliant bids, a second contract – the 

works contract - comes into existence 

(legally referred to as the “Contract B”). 

This latter contract will govern the 

performance of the work that was the 

subject of the invitation to tender.  

Every contract contains terms and 

conditions. The terms and conditions of 

Contract A are governed by the express 

terms and conditions set out in the 

invitation to tender plus all applicable 

implied terms derived by custom, usage or 

the presumed intentions of the parties.
2
 

One such implied term of Contract A that 

is recognized by the courts is that the 

owner will accept only compliant bids.
3
 It 

is necessary to imply this term into every 

Contract A to protect the reasonable 

expectations of the parties and maintain 

the integrity of the tendering process.
4
 

The bidders spend large amounts of 

funds, time and effort in preparing their 

bids for submission. Exposing oneself to 

such risks while allowing an owner to 

circumscribe the process and accept a non

-compliant bid makes little sense.
5
 Thus, 

the mere submission of a bid in response 

to an invitation to tender does not create 

Contract A; the bid must be compliant to 

give rise to this contract.  

Similarly, the courts have held that there is 

also an implied duty in Contract A to treat 

all bidders fairly and equally
6
, which is a 

required term to give business efficacy to 

the tendering process.
7
 Importantly, this 

duty, as well as other rights and 

obligations under the Contract A, will not 

arise unless a Contact A is formed, which, 

as noted, may only be formed when a 

compliant bid is submitted. In other 

words, non-compliant bids incapable of 

forming Contract A will not be afforded 

the protections of implied terms. 

The assessment of bid compliance must 

be undertaken objectively at the time the 

bid is submitted.
8
 This assessment is not 

conducted in the abstract, but in the 

context of the express terms and 

conditions contained in the tender 

documents.
9
 Owners have the option to 

expressly reserve rights for themselves in 

the tender to assess bids against a 

specified standard. These reserved rights, 

expressed most often in “discretion 

clauses”, may permit the owners to waive 

certain irregularities and, if expressed with 

clarity, certain forms of non-compliance.
10

 

When such form of discretion is reserved 

by the owner, the test for compliance in 

the tender process will be “material” or 

“substantial” compliance, rather than strict 
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compliance.
11

  

Determining whether a bid is materially 

compliant is based on the test for 

material non-compliance, which was 

articulated by the courts
12

, as follow: 

“material non-compliance will result 

where there is a failure to address an 

important or essential requirement of 

the tender documents, and where there 

is a substantial likelihood that the 

omission would have been significant in 

the deliberations of the owner in 

deciding which bid to select.”
13 

When assessing whether the irregularity 

represents a failure to address an 

important or essential requirement of the 

tender documents, the evaluator must 

first consider whether the tender 

documents on their face indicate that the 

information in issue is mandatory and 

material, in which case there will be prima 

facie proof that the information in issue is 

an important and essential requirement.
14 

When assessing whether the irregularity 

would have been significant in the 

deliberation of the owner in deciding 

which bid to select, a court will consider 

the rationale underlying the tendering 

process, namely, to protect the fairness 

and integrity of the tendering process.
15

 

According to case law authority, relevant 

considerations when assessing the 

materiality of the irregularity are: whether 

the irregularity would affect the price and 

performance of Contract B
16

; whether the 

acceptance of the non-compliant bid will 

raise the risk of action by compliant 

bidders
17

; and the reasonable expectations 

of the parties.
18

  

The following are illustrative examples of 

common non-compliance issues 

considered by the courts: 

− In the Graham case
19

, the bidder’s 

responses to requests in the invitation 

to tender for details of the bidder’s 

proposed environmental-related 

management were in issue. Namely, 

the bidder has supplied a short, 

nominal response. The court found 

that the responses amounted to 

perfunctory “we will comply” responses 

to a request to provide detailed plans 

on substantive and important matters, 

and as such, the bid was materially non

-compliant.  

− In Silex20
, the court considered a bid 

that provided a bid bond of only 60 

days’ duration while the tender 

invitation required a 90 days’ bid bond. 

Finding that the bid was materially non

-compliant, the court noted that the 

scheme set out in the invitation to 
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tender included a security requirement 

for the duration of the time within which 

the bid may be accepted. Given that the 

cost of the bond is generally 

proportionate to the duration for which 

it is granted, the bidder with a shorter 

period bid bond will incur lower costs, 

giving it an advantage over the 

compliant bidders.  

− In Double N21
, the Supreme Court of 

Canada considered that the absence of 

serial numbers and the licence 

registration numbers for the equipment 

subject to the tender when such 

information was expressly required by 

the tender call did not rise to material 

non-compliance in the context of the 

particular tender.  

− In Maple Reinders22
, the bidder failed to 

include mandatory alternative prices as 

required by an appendix to the tender 

call. The court determined that the 

failure amounted to material non-

compliance, noting that the mandatory 

pricing affected the price of the bids and 

could objectively be expected to play an 

important role in the owner’s 

consideration of the bids submitted.  

− In True Construction23
, the bid failed to 

include the list of subcontractors when it 

submitted its bid and submitted the 

missing information at a later time by 

using the mechanism dedicated to the 

revision of the bids. The court 

determined that by using this method of 

completing the bid, the bidder gained a 

competitive advantage over the 

compliant bidders. Completing the bid in 

this way, the bidder had the opportunity 

to continue to negotiate with potential 

subcontractors while avoiding the risk of 

being required to perform a potentially 

unprofitable contract since it submitted 

a bid that was not capable of 

acceptance. This opportunity was denied 

to the bidders who submitted completed 

bids capable of acceptance.   

− In the Maglio Installations case
24

, the 

bid in question failed to provide a 

preliminary construction schedule that 

was required by the invitation to tender. 

The court found that on the face of the 

tender documents, the preliminary 

construction schedule requirement 

fulfilled a material purpose. The failure 

was assessed as materially non-

compliant.  
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