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THE TALE OF STRICT COMPLIANCE AND MINOR
TECHNICALITIES IN A LIEN CLAIM

Lien legislation’ protects those parties
that have contributed to an improvement and
may not otherwise have recourse against the
land owner due to a lack of contract or other
legal  entitlement. However, the
protections afforded by the legislation must
be obtained through exercising strict
compliance with the law. As a recent
Ontario case demonstrates, even seemingly
minor technicalities can operate to bar a
claimant from recovery.

In late 2021, the Ontario Supreme Court
issued a decision in the case of 9727868
Canada Inc. (Plug & Play Solutions) v. Deltro
Electric Ltd that exemplifies such a
situation.? The decision serves as a cautionary
tale for all parties to be mindful of routine
corporate filing requirements as failure to
comply may set off a chain of legal
consequences.

Plug and Play and Deltro Electric entered a
contract for Plug and Play to supply Deltro
Electric with solar panels. Plug and Play
claimed Deltro Electric failed to pay for about
half of the equipment costs and so Plug and
Play proceeded to file a builders lien against
Deltro Electric's place of work.

Unbeknownst to either party, three weeks
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before the lien was filed Plug and Play had
been dissolved under the Canada Business
Corporations Act for failing to pay its annual
registration fee. Upon discovering this fact,
Deltro asked the court to issue an order: (i)
declaring the lien had expired, (ii) discharging
the lien and lien claim, and (iii) returning the
security posted by Deltro.

The issue before the court was whether the
court should exercise its discretion and allow
the lien claim to continue.

Deltro argued that Plug and Play was dissolved
at the time it filed the lien and, therefore, was
ineligible to commence a lien claim at that time
and that it was now out of time based on the
legislated litigation period to file a new claim.

Plug and Play argued that the court ought to
exercise its discretion to continue the lien
because Ontario’s Construction Act is designed
to protect small businesses and the dissolution
of the corporation was “a minor technical and
inadvertent slip attributed to a missed fee
payment.” Upon being made aware of Plug and
Play’s dissolution, its general ~manager
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immediately contacted the Canada Revenue
Agency to pay the outstanding fee and filed the
necessary document to revive the company. Such
revival documents state that upon revival the
corporation continues as if it had never been
dissolved. Finally, Plug and Play argued that its
general manager is legally blind and did not have
an assistant at the time to assist him in managing
the affairs of the corporation.

Unfortunately for Plug and Play the court was
neither convinced by the legal arguments nor
sympathetic to its circumstances. The court held
that it was bound by an earlier decision,
Glencoe Insulation Co. Limited v. 3170497,
which also dealt with a lien filed by a dissolved
corporation.# In Glencoe, the court held that the
corporation “could not be retroactively revived
to validate its claim." Therefore, the court in the
current case could not use its discretion to
permit Plug and Play’s lien claim to continue.

Ontario decisions are not binding in British
Columbia, but they are often persuasive to BC
judges. As of writing, there were no BC
decisions bearing similar factual circumstances
(i.e. where a corporation was dissolved when it
filed a lien). Notwithstanding, there is other case
law in BC that confirms that strict compliance is
necessary for a valid lien claim to be formed.
The general distinction lies in whether a
substantive error or omission on a lien form
exists or the defect is of an inconsequential
nature that does not substantively effect the
form or is not calculated to mislead.

For example:

e A claimant failed to meet the timelines in
the Act ®

A claimant brought its claim in the wrong
proceeding ©

e A claimant mistakenly named a party who
was not the owner ’

e A claimant filed under its trade name
rather than its corporate name 8

o A claimant filed under its dba name, but it
was not an incorporated company ?

o Alien claimant’s address was incorrect °

On the other hand, BC courts have held that
some errors are immaterial, such as
typographical errors:

e A claimant failed to enter its name
and address a second time as required by
form 51

e A claimant used the wrong first name, but
correct last name, to identify the owner 2

e A claimant entered the owner's name in
the area for the claimant ™3

o A claimant described the property, but the
legal description contained errors 4

o The court suggested inadvertently entering
the due date in the area for the sum and
vice versa would be immaterial 1>
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