aw

CITY OF REVELSTOKE V. GELowiTz 2023 BCCA 139:
A CAUTIONARY TALE FOR LocAL GOVERNMENTS ON THE DUTY TO
WARN PUBLIC FACILITY USERS OF HAZARDS

The British Columbia Court of Appeal has affirmed the
lower court decision in which the City of Revelstoke (the
"City”) was held liable for injuries sustained by the
plaintiff after the plaintiff dove into a lake and into
shallow water. The injuries rendered the plaintiff a
quadriplegic. Although the plaintiff made his dive from
private lands owned by a third party those lands were
accessed by the plaintiff as part of a swim that began
from the Williamson Lake Park and Campground, a pay-
for-use park owned by the City. The plaintiff had been
camping on the City-owned lands with friends and
family and had entered the lake without seeing the “no
diving” signs that had been posted elsewhere. The
decision is notable because the City was held liable for
not warning of the danger of diving from lands that
were not owned by the City. This liability arose because
the City invited members of the public into its lakefront
park, had been made aware of the dangers posed to
individuals diving into the lake area, and was aware that
routinely accessing other lands
surrounding the lake where this danger was present.
The City was found to have failed to warn the plaintiff of
the danger of diving into the lake by failing to have
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park users were

adequate warning signs placed in the vicinity of the lake
warning of the dangers posed by diving into the water.

LOWER COURT DECISION

At trial on the issue of liability, Madam Justice Horsman
held that the City owed the plaintiff a prima facie duty
of care as an invitee to the park owned and controlled
by the City, which gave rise to a duty to warn invitees of
the risks of diving that were associated with the use of
the park facilities (including rafts, the lake foreshore and
other areas of the lake). Madam Justice Horsman
referred to previous diving accident cases that identified
a duty of care:

"Owners of waterfront facilities owe a duty of
care to warn invitees of dangers associated
with the use of their facilities, including the
risks associated with diving into the water."

The diving accident cases involved dives that originated
from public facilities. The City argued at trial that
because the dive occurred on lands owned by a third
party, the City did not owe the plaintiff a duty of care.
The City also suggested that to decide otherwise would



create an inconsistent result. The City was alleged to be
liable under common law, even though the private
landowner was exempt from liability because sections 3.2
and 3.3 of the Occupiers Liability Act RSBC 1996 c. 337
deem a person to have assumed all risks in entering
certain rural premises for recreational purposes.

Madam Justice Horsman nevertheless held that there
was a relationship of proximity that imposed a positive
duty on the City to warn of risks known to the City
arising from the use of its facilities. The duty of care
owed by the City to park users was therefore
distinguishable from the statutory duty owed by
occupiers to persons on their property set out under the
Occupiers Liability Act given that the duty owed by the
City gave rise to a duty to warn invitees into the park of
the hazards and risks of undertaking activities both on
the City's lands and lands owned by third parties. The
failure to warn the plaintiff of the risk of diving into the
lake from any location, regardless of whether the lands
where the dove occurred were owned by the City, was a
breach of that duty.

Madam Justice Horsman further held that in the event
she was wrong in concluding that this case was
analogous to other diving cases, the requirements of
foreseeability and proximity under the Anns/Cooper test
would give rise to a novel duty of care in these
circumstances. At the first stage of the analysis, it was
held that the risk of injury to park users from diving into
the lake from areas located outside of the park was
reasonably foreseeable to the City. In reaching this
conclusion, Madam Justice Horsman relied on evidence
that the City was advised through a 2011 risk control
survey of the park of the liability risks associated with
the use of the lake. The City was cautioned that injuries
may occur to divers or swimmers as a result of diving off
structures or from unforeseen obstacles in the water
and responded by placing no diving signs on their

docks and rafts in addition to those along the park’s
foreshore.

Madam Justice Horsman found that the City failed to
meet the standard of care by not placing warning signs
at locations along the lakefront where swimmers might
reasonably be expected to enter the lake and by failing
to maintain the warning sign on the raft.

COURT OF APPEAL DECISION

With respect to the issue of duty of care, the City
appealed the BC Supreme Court's decision on two
grounds:

1) that the trial judge erred in finding that the
asserted duty of care fell within an existing
category of a recognized duty; and

2) in concluding that a novel duty of care was
established by the Anns/Cooper test.

On the first ground, the Court of Appeal for British
Columbia agreed that the location of the dive was
relevant to the duty of care and concluded that this case
was not analogous to the other diving cases that
Madam Justice Horsman had relied upon to find the
existence of a prima facie duty of care. Those other
diving cases were all claims made against the owner or
controller of the land on which the dive took place. The
Court of Appeal concluded that the trial judge erred in
relying on the characterization of the relationship
between the plaintiff and the City as being that of an
owner of a waterfront facility to a user of that facility
and did not take into account how the relationship
between the plaintiff and City changed when the
plaintiff swam away from the City's facilities.

On the second ground, the Court of Appeal assessed
whether a novel duty of care arose in this case and
engaged in their own Anns/Cooper analysis.




At the first stage of the analysis, it was held that the risk
of injury from diving into the lake from the known rocky

outcroppings on the eastern shore where the accident
occurred was reasonably foreseeable to the City because
survey  warned of the risks of
underwater hazards being present in the lake. Further, a
sufficient relationship of proximity between the City and
the plaintiff was established by the City’s invitation to
access the lake from the park and it was known that the
area on the eastern part of the lake where the accident
occurred was frequently accessed by park users.

the risk control

Additionally, there was no delineation of land ownership
or designated swimming area, and by maintaining the
raft, the City facilitated access to the eastern shore. The
Court of Appeal concluded that it would be reasonably
foreseeable to the City that failing to warn park users of
the risks associated with diving into the lake in the area
around the eastern shore not owned or controlled by
the City could cause harm to those invited to access the
lake from the park. Additionally, factors including the
distance between the shorelines, the City maintaining
the raft and the City's awareness that park users were
accessing the eastern shore from City owned property
were viewed by the court as establishing the necessary
proximity between the City and the plaintiff to establish
a novel duty of care. Therefore, the first stage of the
Anns/Cooper analysis was satisfied.

At the second stage of the analysis, the Court of Appeal
disagreed with the arguments raised by the City and
Attorney General, who made submissions to the Court
of Appeal as an intervenor in the case, that the trial
decision articulated the duty of care too broadly to be
sustainable. The Court of Appeal found that the duty of
care had been described narrowly enough by confining
the liability of the City to the immediate area from the
lake that was accessed from the park and which the City
was aware that park invitees were accessing. The court
reasoned that:

“This case does not establish a precedent
that would ground liability on owners of
waterfront properties for injuries suffered
by invitees at locations that are remote
from the location of known risks associated
with the use of the waterfront on the
owner'’s own property.”

As the Court of Appeal had found that a novel duty of
care could be established under the Anns/Cooper
framework and the trial judge had not made an error in
finding factual or legal causation, the City's appeal was
dismissed.

As demonstrated by this case, the duty of care of a local
government that owns or operates public facilities is
broader than the statutory duty for occupiers of land. A
local government is not only responsible for ensuring
there are no risks on its property or that users
voluntarily assume such risks, but must also warn users
of dangers on nearby lands and bodies of water where it
could be reasonably foreseen that persons will also
access as part of their use of the pubilic facility.

TAKEAWAYS FOR LOCAL GOVERNMENTS

The Court of Appeal recognized a novel duty of care, a
duty to warn the plaintiff, as a park user, of the known
risks associated with the use of waterfront park facilities
which included a duty to warn of the risks of diving in
the area extending from the park to the locations in
close proximity to the park which were known by the
City to be accessed by park users.

This case will serve as a cautionary tale for local
governments of the risks that may arise not only from
inviting the public onto their lands and premises but
which may further arise where the local government is
aware of risks in the vicinity of their property and
facilities and its is reasonably foreseeable that the public
may access these neighboring lands from the municipal




property. As demonstrated by this case, waterfront
facilities are of particular concern for a local government
because the boundaries between the City’'s property and
neighboring properties, especially along the foreshore,
may be difficult to demarcate and the public are likely to
frequently attend for recreation at these locations. The
Court of Appeal emphasized that going forward the City
need only put up “no diving” signs in the park that all
users could see and that would warn of the underwater
hazards in the lake.

In other circumstances, such as with a sports field, parks
or recreation centers the local government can more
feasibly demarcate the boundaries of its property
through fencing and signage. Nonetheless, in situations
where the boundary is not clear and invitees are
accessing lands in the vicinity to the local government's
property in conjunction with their use of the local
government’s facility, a similar duty of care related to
risks on those other lands is likely owed by the local
government.
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