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INTRODUCTION 

It is a common understanding that parties to a contract 

are bound by the provisions of that contract. However, 

there may come a time when one or more parties wish 

to waive a provision in the contract, or when one party 

breaches a contract, but the other party is prepared to 

overlook the breach. These situations raise many 

important questions: if you expressly waive an 

obligation does this waiver last indefinitely? If you do 

not explicitly waive an obligation, but take no action in 

response to the breach, has that obligation been 

waived? 

This article gives readers an overview of the law on 

waivers, the difficulties surrounding waiver, and the 

ways parties often try to protect themselves from the 

uncertainty of waivers. 

HOW DO YOU WAIVE A TERM IN A 

CONTRACT?  

The Court of Appeal for Ontario summarized the law of 

waiver in paragraph 43 of High Tower Homes 

Corporation v Stevens,1 citing, among other cases, the 

Supreme Court of Canada decision Saskatchewan River 

Bungalows Ltd v Maritime Life Assurance Co:2 

Waiver occurs when one party to a contract… 

takes steps that amount to foregoing reliance on 

some known right or defect in the performance of 

the other party. It will be found only where the 

evidence demonstrates that the party waiving had 

(1) a full knowledge of the deficiency that might 

be relied on and (2) an unequivocal and 

conscious intention to abandon the right to rely 

on it. The intention to relinquish the right must be 

communicated. Communication can be formal or 

informal and it may be inferred from conduct. The 

overriding consideration in each case is whether 

one party communicated a clear intention to 

waive a right to the other party. 

Accordingly, there must be evidence that the party 

waiving knew what was being waived, intended to waive 

and communicated its waiver. However, it is important 

to note that communication can be formal or informal, 

and can be inferred from conduct. This means that a 

party might, only by its conduct, waive a right or excuse 

a defect in performance. As such, parties to a contract 
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should be careful in its interactions and communications 

between one another. 

Silence or Inaction 

If a party chooses not to communicate their waiver of 

another’s obligation, can it be said that that party waived 

the other’s obligation? 

Such an issue was discussed briefly in First Majestic Silver 

Corp v Davila Santos,3 which was later referenced 

approvingly in Suzuki v Polygon Homes Ltd.4 In both 

cases, the court held that “silence or inaction alone is 

insufficient to support an inference of waiver,”5 but 

inaction coupled with “positive actions” could amount to 

an intention to waive. In Suzuki v Polygon Homes, the 

inaction was the “failure to take issue with the late 

delivery of an executed counteroffer”6 and the positive 

actions were “the positive steps [taken] to coordinate the 

delivery of the executed counteroffer.”7 

Therefore, a party to a contract that wishes to stay silent 

on the other’s breach but does not wish to waive such 

breach should be aware of the risk that such silence, 

coupled with its own subsequent conduct, may constitute 

a waiver. Such a party may wish to consider seeking legal 

advice to better understand when waiver may occur. 

Parties should also be reminded their duty to act honestly 

in performance of a contract (including all contracting 

obligations and rights).8 In other words, “parties must not 

lie or otherwise knowingly mislead each other about 

matters directly linked to the performance of the 

contract.” Where a party acts dishonestly or misleadingly 

in respect of performance, the party may open itself up to 

liability. In the context of waivers, a party should not 

automatically presume that they can stay silent in respect 

of the other’s breach in the hopes of later claiming that 

such breach was never waived. 

In many situations, parties may wish to bring certainty to 

one’s waiver of the other’s breach through methods such 

as by providing written notice. This could ensure that 

parties understand what is being waived and that the 

waiver of one breach is not misconstrued as a waiver of 

subsequent breaches. 

RETRACTION OF WAIVER 

Where a waiver has been given, parties should note that 

“[w]aiver can be retracted if reasonable notice is given 

to the party in whose favour it operates,”9 such as the 

“communication of a party’s intention to insist on strict 

compliance with the terms of a contract”. Therefore, 

where it is possible that one party’s action may be 

interpreted as a waiver of another’s breach, that party 

may be able to take steps to ensure that such action 

does not amount to a waiver. 

CHALLENGES WITH APPLYING THE LAW OF 

WAIVERS 

As noted above, there can be some uncertainty as to 

whether an obligation has been waived depending on, 

for example, whether a party has, in addition to silence, 

done something that can be construed as a positive 

action, which together amount to an intention to waive. 

Other uncertainties include how waiver may 

differentially apply depending on whether the breach is 

a singular, discrete breach or a continuous breach. 

To avoid such uncertainty, parties often include one or 

more provisions regarding waiver in their contracts. 

HOW PARTIES OFTEN PROTECT THEMSELVES 

Contracts often include “No Waiver” or “Entire 

Agreement” clauses such as the following: 

No consent or waiver, express or implied, by any 

party to or of any breach or default by any other 

party in the performance by the other party of its 



This article is intended for the general information of organizations in British Columbia.  If your organization has specific issues or concerns relating to the matters 

discussed in this article, please consult a legal advisor. 

obligations hereunder shall be deemed or 

construed to be a consent or waiver to or of any 

other breach or default in the performance of 

obligations by such party hereunder. Failure on 

the part of any party to complain of any act or 

failure to act of any other party or to declare any 

other party in default, notwithstanding how long 

the failure continues, shall not constitute a waiver 

by such party of its rights hereunder.10 

These provisions can stand alone or be subsumed within 

another clause such as an “entire agreement” clause. 

Regardless, these provisions can be an effective way of 

ensuring that a provision in or breach of a contract is 

not inadvertently waived simply because a party was 

silent or forgiving in response to a breach.  

However, care must be taken as to how such clauses are 

drafted. The clause above was quoted in Nault v Four 

C’s Holdings Ltd, and the court had interpreted it as 

meaning that “there can be a consent or waiver by any 

party, to a breach or default by any other party and that 

that consent or waiver can be expressed or implied”,11 

but that “one breach cannot be deemed or interpreted 

to be a consent or waiver to any other breach”.12 

In DirectCash Management Inc v Mac Convenience 

Stores Inc,13 the plaintiff and defendant had an 

agreement for providing ATM-related services that 

automatically renewed unless one party gave notice to 

the other. To that end, the defendant gave notice to the 

plaintiff, which the plaintiff later argued was non-

compliant, alleging that the notice was directed to the 

wrong recipient, it was sent by the incorrect party, and 

that it introduced a new condition or amendment to the 

existing agreement. Following a review of the plaintiff’s 

conduct, the court stated that “[it] would have found 

[the plaintiff] DirectCash to have waived its rights to 

object to the non-renewal notice but for the operation 

of the “no waiver” clause in the Agreement”.14 

The court also noted that while the no waiver clause in 

the contract was similar to a typical non-waiver clause 

(such as the clause quoted above), slight differences in 

wording meant that, instead of a waiver not applying to 

subsequent breaches, the contract “completely 

[precluded] the application of the doctrine of waiver to 

the conduct of the parties to the contract”.15  

OTHER CONSIDERATIONS 

Waiver is only one of many considerations for a party 

that is not insisting on strict compliance with the terms 

of a contract. Other considerations include the doctrine 

of estoppel, the policy roots of which are “very closely 

allied”16 to that of waiver—"the principal underlying 

both… is that a party should not be allowed to go back 

on a choice when it would be unfair to the other party 

to do so.”17 Promissory estoppel, for example, prevents a 

party from going back on a promise or assurance that 

the other party relied and acted upon,18 and may be 

argued alongside waiver where a term of a contract is 

not enforced. Therefore, when a party chooses to waive 

a breach of a contract or retract such waiver, that party 

should be aware of the other legal implications that 

could arise from the waiver. 

Furthermore, certain types of clauses can have their own 

requirements for and limits of waiver. An example of this 

is the “time of the essence” clause (where parties are 

required to strictly comply with the dates in an 

agreement)19—“a party who is not prepared to perform 

an agreement cannot rely on a ‘time of the essence’ 

clause to terminate the contract for the other party’s 

failure to comply strictly with the time provisions in the 

contract”.20 Conditions precedent, as well, may only be 

waived in specific circumstances, one of which is set out 

statutorily in the Law and Equity Act.21  
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CONCLUSION 

Ultimately, all parties to a contract should ensure that 

they follow the terms of that contract and be careful 

when one chooses to waive the other’s breach. Where 

one party acts in contravention of a contract, the other 

party may, through subsequent communication, find that 

they have unequivocally and intentionally waived that 

party’s contravention, though there are generally 

opportunities to retract such waiver. 

Furthermore, adding a waiver provision to a contract (e.g. 

the parties agree that waiver is only effective if in writing 

and signed by the waiving party) is generally effective in 

preventing waiver; however, while such a provision may 

appear to be boilerplate, parties should consider the 

effect and potential use of a waiver provision when 

carrying out the terms of a contract to ensure that the 

scope of such a provision is appropriate. 

Lastly, when deciding to waive a breach or retract such 

waiver, that party should keep in mind other legal 

implications that may arise in doing so to prevent 

surprises down the line. 
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