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BUILDERS LIEN BASICS: WHEN DOES LAND BECOME

LIENABLE?

Quiz time! If an architect has drawn up plans for
a building project and the site work never starts,
can the architect claim a builders lien against the
property?

The answer is no'. Although the Builders Lien
Act' applies to “services,” including “services as
an architect or engineer whether provided
before or after the construction of an
improvement has begun" pre-construction
services can only be the subject of a lien if at
least some construction has taken place. The
same holds true for the work of all contractors
and subcontractors.

The reason is that “work” under the Act means
specifically work done “"on an improvement,”
which must be something actually done to the
land. It helps to remember that a builders lien is
not claimed against the owner of the property,
but against the property itself.” Fundamentally,
builders liens exist in order to protect those who
have created value in real property and, but for
their ability to make a public legal claim to an
interest in the property, are otherwise unable to
collect their due compensation. As was stated in
Atlas Painting Ltd. v. 507 Robson Residential
Partnership:

A builders lien is powerful pre-judgment
weapon. Used properly, it protects a contractor
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against being unpaid for its work, often by an
owner incorporated for only the project in
question, and who is thus without assets to pay
the contractor when the project is complete.
Used improperly, a builders lien can be
employed to extract overpayment from an
owner who often must discharge all liens before
they can be properly contested in order, for
example, to maintain project financing.”

The courts have, in recognition of the strong
rationale for builders liens and the strength of
their effect on both owners and other creditors,
taken the view that the Builders Lien Act must be
read strictly with respect to the requirements for
a claimant to establish its entitlement to file a
claim but with a certain greater latitude with
respect to permitting enforcement once a
claimant has shown its entitlement.” There is
always a first hurdle: has any work occurred on
site such that the land is in any way /mproved?

In the not-so-distant past of March 2024, the
Supreme Court of British Columbia released its
decision in Cape Group Management Ltd. v.
0793231B.C. Ltd," a case involving an
agreement to redevelop a property in Vancouver
for a commercial-residential building. The
plaintiff was to provide development services,
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and the defendant was to provide the land. To
that end, the plaintiff retained environmental
consultants to assess whether the site needed
remediation and structural and geotechnical
engineers to design below-grade structures
suitable for its poor soil conditions. The plaintiff
also secured crane swing and underpinning
agreements with the neighbouring property
owners. Alas, the development did not proceed,
the existing buildings stayed up, and the
mortgage holder eventually began foreclosure
proceedings against the property. The plaintiff
went unpaid for its preconstruction efforts and
filed a lien on the property for roughly two
million dollars.

The Court held that the lien could not stand. The
plaintiff's work might have been valuable and
absolutely necessary for the intended
development to take place. However, because
that value was not made tangible on the land in
an "“improvement”, it never met the threshold
requirement to stake an interest in improved
land. Even if construction of components had
begun off-site, but these components had not
yet been installed on-site, the improvement
would remain a mere intention.""

Does the on-site work requirement mean that a
contractor can protect their claim by going onto
a building site to lift a few shovelfuls of earth
and scatter some bricks about? Probably not.”
Regardless, knowing the fundamentals of what a
builders lien is for and when it can attach is
important for avoiding frivolous claims, wasted
legal expenses, and even judicial rebuke when a
construction dispute arises.
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