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l. INTRODUCTION

The collection of property taxes from ratepayers is a core function of British Columbia
municipalities’. Most of the time, taxes are imposed and collected without much fuss. On occasion,
a municipal collector might discover that the municipality has made a mistake. This mistake could
be a miscalculation in a tax notice, a misapplied payment or a misdirected refund. A larger error,
such as an improperly imposed tax, could impact hundreds or thousands of ratepayers. Some
mistakes can be more easily and cheaply addressed than others. This paper will discuss several
scenarios involving municipal missteps in tax collection.

1. MISCALCULATED TAX NOTICES

A municipality is statutorily obligated to issue a tax notice to “each owner of property subject to
tax” under subsection 237(1) of the Community Charter, R.S.B.C. 2003, c. 26. The tax notice must
include a statement of the taxes imposed for the current year, including property value taxes.

* Revised May 2026.
! This paper focuses on municipalities under the Community Charter. Readers should note that tax
collection by the City of Vancouver is subject to different legislation.
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Although contemporary software can significantly reduce the frequency of errors, it remains
possible that a tax notice states an incorrect amount of taxes owing because of an arithmetic
mistake, a data entry error or a failure to properly apply a tax exemption.

A miscalculated tax notice should be distinguished from a tax notice that was calculated correctly
at the time it was issued, but which must be subsequently revised because the property’'s
assessment was set aside or varied by a tribunal or court. Sections 240 and 241 of the Community
Charter set out what happens if a varied or set-aside assessment impacts the amount of taxes
payable.

1. Tax notice contains a miscalculation that overstates taxes owing

In the case of a tax notice overstating the amount of taxes owing, once the error has been
identified, the collector should correct the taxes for the folio and issue a corrected tax notice. If
this recalculation means that property taxes have been overpaid because the owner paid their
taxes based on the incorrect tax notice, the collector should issue a refund with interest at the rate
prescribed under section 239 of the Community Charter.

Usually, the current owner of the Property is the person who overpaid the taxes. However, if there
has been a change of ownership, the collector may be unsure who to refund. Unlike with refunds
under sections 240 and 241 of the Community Charter, where the refund goes to the current
owner, the Community Charter does not specify who is entitled to a refund arising from a
municipal miscalculation. If the collector delivers the refund to one party, it risks a claim from the
other. The safest course is to obtain the consent of both the current and former owner as to what
to do with the refund. If both owners claim an entitlement, the municipality may apply to pay the
money into court. Doing so allows the municipality to avoid “picking a winner” and also risking
liability for holding on to money to which the municipality claims no entitlement.

If the timing allows, another option is to wait until the current year's tax notices are prepared and
apply the refund to the credit of the current year's taxes. This choice does favour the current
owner, but it avoids the municipality paying out funds that it might not be able to get back if a
court concludes that the refund went to the wrong recipient.

2. Tax notice contains a miscalculation that understates taxes owing

If a tax notice understates the amount of taxes, upon discovery of the error, the collector should
correct the taxes for the folio to show the taxes owing as among current year taxes without any
penalties or interest added. It may be that the error is not identified for many years, and the owner
may claim that it is too late for the collector to collect the “missing” taxes. Technically, no limitation
period should apply, because under paragraph 251(1)(b) of the Community Charter the assessed
owner in a current year is liable to pay “all unpaid taxes imposed in a previous year.” So long as
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the tax was duly imposed in any previous year, the fact that it went unpaid because of an error in
the tax notice does not mean the assessed owner's statutory liability to pay is extinguished.

That said, seeking to recover taxes first imposed many years ago or firstimposed against someone
who no longer owns the property is very awkward. It might also encourage the current owner to
pursue a countervailing claim in negligence against the municipality. A court proceeding may be
required to (hopefully) confirm that a collector’s error does not operate to waive taxes that were
duly imposed.

lll.  FAILURE TO SEND ANNUAL TAX NOTICE

Subsection 237(1) of the Community Charter provides that “a municipality must deliver a tax
notice in accordance with this section to each owner of property subject to tax under this Act”.
The remainder of section 237 sets out several mandatory requirements in respect of both the
content of the tax notice and to whom it should be sent and how. If a tax notice is sent out with
an incorrect address or not sent out at all, the municipality will have contravened a statutory
requirement. The question raised is: what liability exposure does this create?

A recent decision of the Civil Resolution Tribunal was quick to conclude that a municipality owed
a duty of care to the assessed owner to send out the tax notice (Dickie v. District of Lake Country,
2023 BCCRT 991). Assuming this to be the case, fulfilling the applicable standard of care would
require that a statutorily compliant notice be sent. In Dickie, the Civil Resolution Tribunal found
that the notice had in fact been properly sent. That left a question unanswered: what is the
consequent loss to the owner if they do not get the tax notice because of statutory non-
compliance by the municipality? The taxes are still owing at law, and while an owner might
reasonably claim that they were waiting to receive the notice to know how much to pay, there is
a point — presumably by the end of the calendar year at the very latest — that a reasonable owner
must take the initiative to find out what the taxes are and pay them.

A municipality’s failure to send out a tax notice as required may be cited by the owner as the
reason why the owner was slow to pay their annual taxes. Ideally, the municipality has kept records
that show the tax notice was duly sent. If, however, municipal staff recognize that the municipality
did not comply with the statutory notice requirement, staff might be inclined to forgive the
imposition of a penalty for late payment. But a municipality and its collector do not have the
authority to simply write off taxes that were duly imposed; approval from the Provincial
government is required (www?2.gov.bc.ca/gov/content/governments/local-
governments/finance/requisition-taxation/write-off).  Nonetheless, a municipality might
legitimately consider paying the penalty using general revenue to settle an owner's threatened
legal claim relating to the municipality’s statutory non-compliance.

700 — 900 West Hastings Street, Vancouver BC, V6C 1E5 | www.civiclegal.ca



O
IV. ERRANT TAX CERTIFICATES

In addition to the mandatory annual tax notice, section 249 of the Community Charter provides
for statements and certificates of unpaid taxes that may be requested at any time. These
certificates are commonly relied upon by buyers and sellers of properties for the preparation of
statements of adjustments at closing. As a result, a buyer might overpay or underpay the seller
because the municipality made a mistake in calculating the amount of unpaid taxes. Notably
subsection 249(3) of the Community Charter provides that: “[a]n error in a statement or certificate
given under this section does not subject the municipality to damages.” The expectation is that
the parties who relied on an errant certificate must resolve the consequences of such error
amongst themselves rather than sue the municipality.

V. MISAPPLIED TAX PAYMENTS

On rare occasions an owner might provide payment to a municipality for taxes owing on one
property (Property A), which the municipality mistakenly records to the credit of another property
(Property B). This error is hopefully identified quickly, and once identified the collector should
correct the taxes owing for both properties without imposing any penalty or interest to either.
The owner of Property B should not have any serious complaint, and that owner would presumably
acknowledge that their taxes had appeared for a period to have inexplicably been paid. Of course,
if there has been a transfer of ownership of Property B, the situation will be more complicated.

1. Overlooked pre-authorized payments

A misapplied tax payment should be distinguished from the unfortunately all-too-common
scenario of an owner setting up pre-authorized payments for taxes or fees and then forgetting to
cancel the recurring payments after the owner sells the property. In such a case the owner does
not want to pay the charges imposed against the property that they no longer own, but the
payment has still been applied to the correct property as specified in the pre-authorized payment
agreement. Although collectors might feel inclined to help the former owner, the safer course is
to direct the former owner to seek reimbursement from the current owner. Unwinding tax
payments and returning money to the former owner risks a claim from the current owner that
sympathy alone was not a sufficient reason for the collector to unwind a tax payment. The risk
posed by misdirected refunds is discussed in the next section.

VI. MISDIRECTED REFUNDS

On occasion a municipality may refund taxes to one person, after which another person claims
that they were entitled to receive the refund or that the amount should not have been refunded
and instead left as a credit towards taxes. As discussed earlier in this paper, there are some
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circumstances in which a municipality is obligated to refund taxes due to a change in assessments
(Community Charter, ss. 240 and 241). Change of ownership between the payment of the tax and
the payment of the refund creates a risk that the municipality refunds money to someone other
than the person statutorily entitled to the refund. It is very difficult for the municipality to escape
liability in this situation. Unless the municipality can get the refund back so that it can forward it
to the proper claimant, the municipality may be obliged to issue a (fresh) refund to the proper
recipient and consider suing the improper recipient for unjust enrichment.

If a refund arises because of a court-ordered change to, or invalidation of, tax rates, the court may
order that the person who overpaid the taxes at the time be refunded the taxes. This scenario and
the issues related to it are discussed in greater detail in the next part.

VIl. UNLAWFULLY IMPOSED TAXES

Sometimes, a tax is plain illegal, because it is for one reason or another a tax that the municipality
is not empowered to impose. Illegality can arise in different contexts, including where a
municipality imposes a tax the content of which is outside of its delegated authority or where a
municipality imposes a tax for improper reasons (i.e., to accomplish some other aim than what the
enabling legislation contemplates). A tax can be unlawfully imposed simply because a municipal
council adopts its annual property value tax rate bylaw after the statutory deadline imposed by
subsection 197(1) of the Community Charter.

A. Tax not authorized by enabling legislation

In the most straightforward examples, a municipal tax is unlawful because of errors that plainly
contradict mandatory process or content requirements under the enabling legislation. An obvious
content error may be seen in the case of 7imberWest Forest Corp. v. Campbell River (City), 2009
BCSC 1804. There, the City had enacted a tax bylaw that imposed a tax rate on managed forest
lands over 37 times higher than the rate on residential property. The ratio applied to both taxes
for general revenue purposes and taxes collected on behalf of other bodies, including the regional
district. As a result, the City contravened the Municipal Tax Regulation, B.C. Reg. 426/2003, which
establishes a maximum ratio between tax rates on Class 7 (managed forest land) and Class 1
(residential) property of 3:1 for the purpose of collecting taxes for other bodies under paragraph
197(1)(b) of the Community Charter. As discussed in the next section, the court also found that
the property taxes under paragraph 197(1)(a) of the Community Charter were imposed for an
improper purpose. Ultimately the Court set aside the City's bylaw setting the tax rate on managed
forest lands, directed the City to reconsider the appropriate tax to impose, and declared that the
City had unlawfully levied $1,211,639 on TimberWest.

The case of Andrex Developments (1985) Ltd. v. Colwood (City of), 2009 BCCA 222, rev'ing 2007
BCSC 469, provides an example of a local services tax that was alleged to be unlawful because of
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the petition process on which the municipal council relied to impose the tax. There, Andrex, along
with several other developers, had petitioned the City to provide sewer services to its land.
Together, and at the City's request, the developers submitted a petition indicating that the City
could collect the costs “as provided by section 646(4) of the Municipal Act, including but not
limited to, an annual charge against the assessed value of land” (at para. 7). The City then adopted
a bylaw providing that the City could “levy and impose charges as provided by the Municipal Act,
including but not limited to, an annual charge against the assessed value of land” (at para. 8).

After the sewer was constructed and operational, Andrex was charged a local service property
value tax in each of three years. At that point, however, the City adopted a bylaw to collect the
remaining unpaid capital costs through a parcel tax, the effect of which would be to increase the
burden on Andrex. The BC Supreme Court held against the City, finding (1) that the City had not
properly exercised its authority, because it had merely redelegated its discretion over cost
recovery method to itself, and (2) that the City required Andrex’s consent, in the form of a new
petition, to change from a property value tax to a parcel tax. Before the Court of Appeal, the City
argued that the Municipal Act in place at the time (R.S.B.C. 1996, c. 323) did not require the City
to determine the method of cost recovery in its local service area bylaw; the indeterminate phrase
“including but not limited to” meant that the City could specify the method each year when it
adopted its annual tax bylaw. In light of the statute, the City submitted that Andrex had assented
to all forms of cost recovery available to the City under the section.

The Court of Appeal overturned the judgment below, holding that Andrex’s petition had conveyed
its assent to any of the available cost recovery methods, including a parcel tax. The Court also held
that the City had not merely redelegated authority to itself; the local area service bylaw authorized
construction of the sewer and the recovery of the costs. The City could thereafter select “one or
more” of the methods available under the legislation (and which it had not excluded under the
bylaw) as it desired when it established a tax bylaw.

Readers will note that legislative changes have addressed the issue raised above in Andrex. Section
211 of the Community Charter, which now governs the establishment of local area services,
specifically requires a municipality to identify the form of local service tax by which it will recover
costs of the service. If a municipal council seeks to collect local service taxes through a parcel tax,
it must identify that intention at the outset. Errors in the imposition and collection of parcel taxes
do remain a risk and are discussed in Parts IX and X.

B. Taxes that are unreasonable or made for improper purposes

Municipal tax bylaws are also unlawful where, even though the tax is one that the municipality has
basic authority to enact, it has done so for an ulterior motive, even if the motive may, in and of
itself, be a legitimate policy aim (Canadian Natural Resources Limited v. Elizabeth Métis
Settlement, 2020 ABQB 210, at para. 96). In TimberWest, discussed above, the City of Campbell
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River's tax rate bylaw raised taxes on Class 7 (managed forest land) property to roughly ten times
their rate the previous year. TimberWest held several thousand acres of managed forest land
within municipal boundaries.

TimberWest judicially reviewed the City’s decision to raise its taxes, arguing that the City had acted
outside of its authority, had imposed the taxes at that rate for an improper purpose, and had
acted unreasonably. TimberWest's argument was grounded in the alleged repugnance of the
City's tax to the Provincial scheme that encourages sustainable forestry by providing tax incentives
to owners of private forest land that participate in a forest management plan. The combined effect
of the Private Managed Forest Land Act, S.B.C. 2003, c. 80, and Assessment Act, R.S.B.C. 1996, c.
20, is to create a lower tax burden for managed compared to unmanaged forest lands. Section 21
of the Private Managed Forest Land Act prohibits local governments from adopting bylaws or
issuing certain permits that would have the effect of restricting a forest management activity on
private managed forest land. TimberWest submitted that the City's intention in raising taxes was
to make management of the forest lands uneconomical and thereby compel TimberWest to
pursue or give up the lands to non-forestry uses.

The Court decided in TimberWest's favour, finding that the City's primary purpose in raising taxes
on managed forest lands was to restrict forestry and thereby open up the lands’ development
potential: “In other words, the taxing bylaws do not incidentally bring about a change in land use,
they are intended to bring about a change in land use” (at para. 97). The City used its otherwise
perfectly legitimate authority over taxation to pursue an aim in relation to which the authority
could neither explicitly nor impliedly be exercised. As noted above, the Court declared the amount
collected unlawfully levied, set aside the impugned portions of the bylaw, and directed the City to
reconsider its rates.

For contrast, it is worth considering the case of Catalyst Paper Corp. v. North Cowichan (District),
2012 SCC 2, which had many similarities to 7imberWest. Notably, however, the bylaw at issue in
the former did not levy taxes for “other bodies” and was therefore not subject to a limit on the
ratio between tax rates for Class 4 (major industrial) and Class 1 (residential) property. There, the
District had, over time, increasingly shifted the tax burden onto industrial property within its
boundaries, including the appellant's mill, to avoid creating hardship for a large subset of
residential property owners in its soaring housing market. The District did so despite the relatively
limited services it provided to the mill, which had its own sewer and water systems.

Recognizing the high degree of deference local governments are owed in respect of their
legislative function — and the consequently narrow grounds for overturning legislative decisions
for unreasonableness — the Court accepted the District’s decision. First, a property value tax has
no relation to the amount of services consumed by the taxpayer (for more on this point, see Part
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XII). Second, absent bad faith, which was not alleged, the District could impose widely disparate
rates on different classes of taxable property with the intention of favouring a particular segment
of property owners, provided it did not do so unreasonably. Per Chief Justice McLachlin: “The
Council was entitled to consider the impact on long-term fixed-income residents that a
precipitous hike in residential property taxes might produce.. The bylaw favours residential
property owners, to be sure. But it is not unreasonably partial to them” (at para. 35). Together,
TimberWest and Catalyst serve as a reminder that municipal legislative discretion — while broad,
even in the taxation context — must not be mistaken for carte blanche to exercise powers in pursuit
of anyend.

C. Remedies for unlawful taxes

In recent decades, the courts have made it clear that recovery is available as a matter of
constitutional principle where taxes are collected without constitutional authority, such that it
could be stated: “Where the government has collected taxes in violation of the Constitution, there
can be only one possible remedy: restitution to the taxpayer” (Canada (Attorney General) v. Hislop,
2007 SCC 10 at para. 108). However, the courts have also made it clear that this default obligation
to provide restitution is limited to situations in which the tax is constitutionally ultra vires (that is,
in breach of the Constitution) and not where it is administratively ultra vires (that is, in breach of
enabling legislation). Nonetheless, restitution will likely be payable even in that latter
circumstance, although the basis for the remedy is to be found not in constitutional principles,
but in the common law of restitution. Where there is error in the application of a valid law -
including, one presumes, in a municipality’s failure to abide by the constraints and requirements
of the Community Charter's tax provisions — “the general principles of restitution for money paid
under a mistake should be applied, and... the general rule should favour recovery” (Air Canada v.
British Columbia, [1989] 1 SCR 1161 at 1207).

Under the law of restitution there have historically been two major concerns. First, the courts have
been concerned with the idea that a taxpayer might obtain a windfall, and for this reason the
courts generally accepted the government defence that a claimant for restitution of unlawful taxes
had been able to “pass on” the cost to others (e.g., where a business increased its prices to recover
the increase in its costs). This defence has been put to rest in recent years (see Pro-Sys Consultants
Ltd. v. Microsoft Corporation, 2013 SCC 57 at paras. 18-29). The courts have also been concerned
with the possibility of resulting “fiscal chaos”. That is, governments operate in a complex
ecosystem of borrowing and spending money and raising revenues to pay for it; to require a
government to revisit its raising of money at an earlier time and pay it back could cause major
difficulties for its subsequent activities.

However, even where restitution is required in theory, it is not always given in practice. Claims of
fiscal chaos are not that compelling, since courts may tailor their remedies to reduce such
consequences. As was stated in Kingstreet Investments Ltd. v. New Brunswick (Finance), 2007 SCC
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1, "[w]here the state leads evidence before the court establishing a real concern about fiscal chaos,
it is open to the court to suspend the declaration of invalidity to enable government to address
the issue” (at para. 25). At least where the restitution relates to unconstitutional legislation,
suspended declarations allow for Parliament or a legislature to revisit and correct its mistakes,
including by creating retroactive valid taxes in place of taxes declared invalid. Such action is not
available to municipalities, which do not exercise the sovereignty of either Parliament or the
legislature. A municipality may, however, have its mistakes corrected by the provincial legislature,
as happens periodically through enactment of a “Municipalities Enabling and Validating Act” (or
“MEVA"), which may be used to correct both complex and simple errors (e.g., missed statutory
deadlines). A municipality will, of course, be testing its luck if it expects the Province to swoop in
and save it each time it makes a mistake. A court may, as in 7imberWest under section 5 of the
Judicial Review Procedure Act RS.B.C. 1996, c. 241, require a municipality to reconsider its
decision to enact an unlawful tax.

VIIl. FRONT DESK MISINFORMATION

If a ratepayer is misinformed by a municipal staff member regarding when taxes are due, how
much is due, how to pay, etc., there is a risk of the ratepayer being innocently misled into not
paying taxes that are due on time and in full. A municipality might be concerned that giving
inaccurate information risks a claim of negligent misrepresentation. The basic elements of
negligent misrepresentation in this case would require there to be an untrue statement,
negligently made, that is reasonably relied upon by the ratepayer and which causes the ratepayer
to suffer loss or damage. What inaccurate statements might be made can be speculated upon,
but if a ratepayer is misled about how they can pay property taxes, whether property taxes are
owing, or when they must pay property taxes, reliance on that inaccurate statement may result in
a late payment (once the misconception is clarified). As discussed above, municipal staff cannot
waive penalties or other taxes, but misinformation may result in a potential claim that could be
settled by the municipality paying the penalty.

IX.  PARCEL TAX PROBLEMS

Pursuant to section 200 of the Community Charter, a municipality may, by bylaw, impose a
parcel tax to provide all or part of the funding for a service. The complexity of creating and
administering parcel taxes, in comparison to general revenue property value taxes, makes them
an area of special concern. Issues can arise both when a municipality imposes a parcel tax, either
due to procedure or content errors, and when it decides to whom the parcel tax applies.
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A. Problems with parcel tax imposition

A municipality may simply fumble its handling of the procedures required to create a parcel tax-
funded local area service. In Ridley Bros. Development Co. Ltd. v. Colwood (City), 2010 BCSC 670,
the City had undertaken, by bylaw, to merge two adjoining local service areas into one. Subsection
219(4) of the Community Charter requires a municipality to obtain the approval of the electors
separately for each local area service being merged. Where approval is obtained through the
petition process, a municipality’s corporate officer must “determine the sufficiency and validity of
a petition to a council and must certify this determination”.

The litany of mistakes by the City began here. While the City had received petitions in the merged
area that met the double majority requirement of 50% of parcel owners whose parcels represent
50% of the assessed value of parcels within the area, the certificate of sufficiency did not identify
that these majorities were obtained in each of the pre-existing areas. It could not be determined
whether approval had been obtained separately. On this basis alone, the Court found sufficient
grounds to set aside the merger bylaw.

The Court did consider whether other evidence could still support the bylaw. The City Engineer
deposed that separate majorities were obtained, even if the certificate of sufficiency did not
indicate as such. However, there were other problems with the petition. First, while the petition
stated that the new local service area would include the serviceable properties within the original
areas and also other serviceable properties outside of those areas, a map provided with the
petition showed only properties within the original areas as included. The Court was blunt:

... the City was not clear about what it was doing. On the one hand, it sought to create a
new local service area that included the previous areas but was enlarged. On the other
hand, it sought simply to merge the two previous areas. It was also unclear about what
properties would be excluded because they could not be serviced. This conflicting
information makes it difficult to ascertain precisely which property owners were to be
included in the [resulting area] and thus participate in the petition process. (at para. 60)

Second, the petition had not been properly signed by the owners, as required. Many of the parcels
were held by one corporate owner, the principal of which signed his approval only for some of
those parcels, although he expressed that “the company supported the petition as a whole for all
of its property holdings” (at para. 64). Beyond this issue, the City had failed to provide a sufficient
estimate of the costs of the service in the new area as required by paragraph 212(2)(c) of the
Community Charter. The City required elector approval to merge the outstanding debt of each
area, but the City did not indicate at any time what the outstanding debts were. While there may
have been grounds not to quash the City’'s bylaws where only one of these failures had occurred,
the combination of failures was too much to let slide.
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A municipality could also make a mistake by basing a tax on impermissible criteria, as was alleged,
although not made out, in OFlanagan v. Rossland (City), 2009 BCCA 182. There, the City had
enacted a bylaw to establish a local area service in relation to a reservoir, with costs recovered by
means of a parcel tax based on the taxable area of each parcel, “calculated on the full parcel build
out (maximum permitted units) for each parcel”. The owners of a property within the local service
area argued that the City had violated paragraph 202(3)(a) of the Community Charter, which
requires that, where a council establishes a parcel tax based on the taxable area or taxable
frontage of the parcel, “the methods for determination must be based on the physical
characteristics of the parcel”. As the property owners framed it, calculating tax on the maximum
potential development density of the parcels, which depended on the City’s treatment of the
parcels under its zoning bylaw and official community plan, was not based on physical
characteristics. The Court disagreed, accepting that these land use planning regulations do take
account of parcels’ physical characteristics:

... in my view zoning must take into consideration the physical nature and dimensions of
a property. Land with 80% rock face could obviously support nothing like the density of a
tract of level land. ... the combination of permitted zoning density and the actual physical
area in gross hectares of the parcel results in a taxable area that is based on physical
characteristics of the property. (at para. 14)

B. Problems with parcel tax roll preparation

Whereas BC Assessment prepares the tax roll for other property taxes, municipalities are
responsible for preparing the roll in respect of parcel taxes. Per subsection 202(2) of the
Community Charter, a parcel tax must be based on either a single amount for each parcel, the
taxable area of the parcel, or the taxable frontage of the parcel. A mistake may arise where a
municipality miscalculates either the taxable area or frontage of a parcel, or where it accidentally
includes or excludes a parcel from the roll.

A municipality may, for instance, accidentally include a parcel within the roll that does not actually
benefit from the service to which the parcel tax relates. In Yoo, et al. v. Cranbrook (City), 2007
BCSC 1635, the City of Cranbrook adopted a bylaw establishing a local service area to provide a
road that would provide rear access to a number of commercial properties. The owners of one of
the properties included in the local area service boundary argued that the City had wrongly
included their property, since it did not adjoin the road and they could not themselves use the
road. The owners took further issue with the City imposing a parcel tax based on the frontage of
their property, as their property did not “front” the road.

After unsuccessfully appealing to a parcel tax roll review panel, the owners appealed to the Court,
which held that the owners could not appeal, because of a limitation period under the Community
Charter. In case it wrongly decided the case on this procedural ground, the Court also considered
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the merits of the owners’ arguments. The Court noted, first, that only business area improvement
services and “services that the council considers provide particular benefit to part of the
municipality” may be provided as local area services (Community Charter, s. 210). While accepting
that, compared to its neighbours with direct access, the owners' property would not receive the
same degree of benefit from the road, the Court held that the property would still receive a
benefit: "by more traffic being directed to the backage road, there will be less traffic on the
frontage road and thus less congestion and probably easier and more efficient access from the
frontage road to the appellants’ property” (at para. 15). On the issue of “frontage”, the Court held
simply that “taxable frontage” is not necessarily "actual frontage”, that there was nothing
obviously wrong with how the City calculated taxable frontage, and that the owners’ property was
treated exactly the same as its neighbours.

X. MISSTEPS WITH TAX SALES

Tax sales present a number of potential pitfalls for municipal collectors. In any given year, only a
small fraction of properties assessed for taxes will be sold at the annual municipal tax sale auction.
This remedy, even if infrequently applied, is a drastic one for which the statutory process must be
strictly followed. Numerous legal issues associated with tax sales are discussed in the companion
paper Legal Issues in Municipal Tax Sales also being presented at the 2025 GFOABC Annual
Conference. This paper will briefly discuss two types of tax sale missteps: (1) actions or omissions
for which there is clear exposure to financial liability and (2) other actions that might only result
in the tax sale being cancelled or declared invalid.

A. Tax sale missteps that may result in an action for damages

1. Failure to give required notice of impending tax sale or that the property has been
sold

The biggest risk a municipality faces with a tax sale is being subject to an indemnity claim from
an owner or charge holder. These claims can be significant. In Morgan v. Spallumcheen
(Township), 2022 BCSC 752, a municipality was ordered to pay a registered owner $352,316.28,
which represented the amount of equity that the owner lost as a result of their property being
sold through tax sale. The reason why the municipality was obliged to compensate the owner was
because the municipality failed to comply with the obligation under section 657 of the Loca/
Government Act to advise the owner within the prescribed three-month period that the property
was sold at tax sale and the date the redemption period ends. As discussed in the companion
paper, service of this post-tax notice through personal service, registered mail or court-ordered
substituted service can be more difficult than a municipality might expect. If the municipality fails
to effect such service and the property is subsequently transferred at the end of the redemption
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period, an unwitting owner or charge holder can make an indemnity claim under subsection 669(3)
of the Local Government Act.

This year (2025) is also expected to see the adoption of a mandatory pre-tax sale notice to be
given to the registered owner of a property with delinquent taxes. The procedural requirements
under section 647.1 are expected to be less onerous than under section 657 of the Loca/
Government Act Subsection 669(3) of the Local Government Act nevertheless permits an
indemnity claim.

2. Selling a property that was not liable for taxes or for which the taxes were fully paid

Subsection 669(3) of the Local Government Act also provides for a (time limited) action for an
indemnity if the parcel that was sold at tax sale was either exempt from taxation or had its taxes
“fully paid”. This might occur if a clerical error results in the wrong parcel being listed for sale. If
such an ineligible property is sold and transferred, the municipality may be obliged to pay a full
indemnity.

3. Failing to collect taxes advanced by the purchaser or the purchaser's maintenance
costs

The tax sale process involves a (typically one-year) redemption period during which the owner
can avoid losing their property by paying the municipality the required redemption amount. The
purchaser of the property at tax sale typically does nothing during the redemption period other
than wait. However, a purchaser may choose to pay the property taxes that are newly imposed on
the property during the redemption period. A purchaser might also expend costs seeking to
preserve the property from “waste” and provide the collector with notice of those costs (Loca/
Government Act, ss. 660(3)(b), 665(1)(b)). In both cases, these additional costs incurred by the
purchaser must be added to the redemption amount, such that the purchaser gets paid back with
interest if the property is redeemed. The collector does not have any discretion to assess whether
the costs incurred by the purchaser are reasonable or not (Woytowich v. Kitimat (District), 2012
BCPC 400). If a municipality allows the owner to redeem the property without paying these
additional amounts, the municipality may be nonetheless required to pay the purchaser those
additional amounts from general revenue.

4. Paying out the surplus to the wrong person

If a property is sold at tax sale and is transferred to the purchaser, there may be a surplus that the
municipality is obligated to distribute. Section 659 of the Loca/ Government Act sets out the
procedure for dealing with this surplus. The municipality is required to pay the surplus:

(a) to the (former) registered owner if the owner makes a written request to council
and no one else does;
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(b) into court if anyone who is not an owner makes a claim; or

(c) to the BC Unclaimed Property Society if no one makes a timely claim.

If a municipality overlooks another claimant and pays the surplus to the registered owner, that
other claimant may seek a court order compelling the municipality to pay an equivalent amount
into court using general municipal revenue. The municipality may be left with the option of suing
the registered owner to recover overpayments of the surplus.

B. Other errors in the tax sale or in steps before the tax sale

There are many errors that a municipality and its collector might make in conducting a tax sale,
including:

e misdescribing, or failing to include, a tax-sold parcel in the tax sale advertisement
required under section 647 of the Local Government Act,

¢ holding the tax sale in a place or at a time other than as prescribed under subsection
645(1) of the Local Government Act. or

e conducting an unfair auction.

These errors, once identified, would entitle a municipal council to cancel the tax sale of a parcel
or parcels under section 668 of the Local/ Government Act or entitle an owner or charge holder to
seek to set aside the tax sale during the redemption period. As discussed above, subsection 669(3)
of the Local Government Act operates to limit claims for damages after the property has been
transferred at the end of the redemption period to claims arising because the property was
exempt from taxation, the taxes were fully paid, or statutorily required notices under sections
647.1 or 657 were not given. If a parcel had delinquent taxes, was sold, and the owner was given
the statutorily required notice, the owner cannot allow the parcel to be transferred and later make
a claim that they should be entitled to compensation because of an error in the auction process.

Xl.  MISSTEPS IN COLLECTING TAXES THROUGH THE REMEDY OF DISTRESS
(INCLUDING MANUFACTURED HOMES)

"Distress” or “distraint” is the legal remedy of seizing goods or chattels and selling them to pay a
debt. It is most commonly exercised by a landlord who seizes and sells the inventory or equipment

2 At the time of writing there is no section 647.1 of the Community Charterin force, however, a bill
enacting a pre-tax sale notice requirement has been given three readings and is expected to be adopted
in the coming months.
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of a commercial tenant who has failed to pay the rent. Subsection 252(1) of the Community
Charter provides for this remedy for the purpose of tax collection:

252 (1) Despite any Act, with the approval of the council, a collector may, directly or by
agent, levy the amount of taxes due, with costs, by distress of one or more of the following:

(a) the output of the taxed property;
(b) goods and chattels of the person liable to pay the taxes;

(c) any goods and chattels in British Columbia in the possession of the person liable
to pay the taxes;

(d) any goods and chattels found on the premises of the person liable to pay the taxes;

(e) any goods and chattels found on the property of or in the possession of another
occupant of the premises of the person liable to pay the taxes that would be
subject to distress for arrears of rent due to a landlord.

Although there are rare instances in which distress might be the most effective remedy available
to the municipality, there is also a significant risk of missteps. Not only must a municipality follow
the legislative procedure strictly, such seizure is complicated by the possibility that the
municipality seizes goods or chattels that belong to third parties because those goods or chattels
happen to be on the property with delinquent taxes. A municipality runs the risk of seizing and
selling something for which it does not have statutory authority. The Manitoba Court of Appeal
was quite critical of the exercise of such an extraordinary power on “innocent” third parties without
involving the court (John Deere Financial Inc v Macdonald (Rural Municipality), 2020 MBCA 90).

Distress is most commonly used for collecting overdue taxes owed by tenants of manufactured
home parks. This is because the manufactured home (an improvement) is taxed separately from
the manufactured home park (the land). Section 3 of the Manufactured Home Tax Act, R.S.B.C.
1996, c. 281, provides that the owner of a manufactured home park is not liable for the unpaid
property taxes imposed on the manufactured home owned by someone who rents a pad in their
park. Even if taxes are owing on the manufactured home, it is not a “parcel of real property” that
can be sold and transferred to a purchaser using the standard tax sale process. It is a chattel that
can be seized and sold by distress under section 252 of the Community Charter. The manufactured
home can even be sold at a public auction that is conducted at the same time as the annual tax
sale. This opportunity, however, creates a risk that a collector purports to sell the manufactured
home as if it was a parcel rather than follow the process under section 252 of the Community
Charter as required (Local Government Act, s. 645(6)).
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Xill. A NOTE ABOUT FEES

This paper discusses problems that arise with the collection of municipal taxes, but some of the
issues discussed above can also impact municipal fees. One reason is because “special fees” under
section 259 of the Community Charter, including utility charges, are deemed to be taxes in arrear
if unpaid in the year in which they are imposed. A miscalculation with regard to utility fees owing
or a misapplication of a utility fee payment may cause a future tax notice to be incorrect.

Another consideration is the possibility that something that the municipality calls a fee is in fact
an impermissible tax. Subsection 194(1) of the Community Charter provides that a council may,
by bylaw, impose fees payable in respect of all or part of a service, the use of municipal property,
or the exercise of the municipality’s regulatory authority. A fee is distinct from a tax, because the
key criteria that defines a fee is that there is some relationship between the amount charged to
the payor and the cost of the service provided to the payor (Furig Estate (Re), 1998 CanlLll 801
(SCC) at paras. 21-22).

In contrast, a levy is a tax if it is (1) enforceable by law, (2) imposed under the authority of the
legislature, (3) levied by a public body, and (4) intended for a public purpose (Lawson v. Interior
Tree Fruit and Vegetable Committee of Direction, 1930 CanLII 91 (SCC) at 363). A tax may be used
to raise revenue to fund services, but there is no relationship between the amount of tax a person
pays and the benefit of the services that the payor personally receives.

An example of a purported fee that is in fact a tax was considered in Canadian Wireless
Telecommunications Association v. Nanaimo (City), 2012 BCSC 1017. In that case, the City of
Nanaimo had enacted a bylaw that required every telecommunications operator providing access
to the City’s 911 Call Answer service to either enter into an agreement to collect a monthly “Call
Answer Levy” from each of its customers in the city (for remittance to the City) or pay a “Single
Call Fee" for every 911 call made by a customer within municipal boundaries. The petitioners
challenged the Single Call Fee as an unauthorized tax on telecommunications providers who
declined to enter into an agreement to collect the Call Answer Levy for the City.

The Court agreed. First, the Single Call Fee was mandatory and constituted a debt to the City, with
interest on unpaid amounts; although telecommunications providers could avoid the Single Call
Fee by entering into an agreement to collect the Call Answer Levy instead, the City had no
authority to compel them to enter into an agreement in the first place, which was the practical
effect of the Single Call Fee. The Single Call Fee was obviously levied by a public body, and it
funded a public service, since telecommunications providers cannot — thanks to CRTC
requirements — refuse to provide access to a 911 call answer service, nor can they control the
service provider to which 911 calls are routed.

Subsection 194(4) of the Community Charter provides that: “A municipality must make available
to the public, on request, a report respecting how a fee imposed under this section was
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determined.” This obligation should encourage municipalities to be particularly mindful of the
need to link the amount of the fee to the service provided. A municipality that unlawfully imposes
a tax through a purported fee will be subject to the same problems discussed in Part VII of this

paper.
Xlll. CONCLUSION

As illustrated above, municipal taxation is rife with potential for mistakes. In many cases these
mistakes can be corrected with minimal exposure to financial liability if the taxes have been duly
imposed and the mistake creates minimal unfairness. The mistakes that are more likely to create
significant liability exposure are those that result in a clear unfairness. These mistakes include
selling a property for taxes when the owner is not duly informed of the sale or the taxes have been
fully paid. They also include imposing taxes, such as local service or parcel taxes, in a manner that
is not permitted by the municipality’s enabling authority. If ratepayers have been unlawfully taxed,
the court will likely favour restitution as the appropriate remedy, although it may do so using an
order that provides the municipality the chance to offset the expense of restitution through a new
lawfully imposed tax.
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