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IGNORANCE IS NOT BLISS – AN OVERVIEW OF 

DEFAULT JUDGEMENTS IN BRITISH COLUMBIA 
In the construction industry, disputes over payment, 
performance, delays, and contract obligations can 
lead to litigation. While parties are often focused on 
the merits of a legal claim, the outcome of a claim can 
be determined before those issues are ever 
considered by a court. If a defendant fails to respond 
to a claim within the required time, the plaintiff may 
be entitled to obtain a default judgement—a court 
order granted not because the claim has been proven 
at trial, but because the defendant did not participate 
in the proceeding. 

For contractors, subcontractors, suppliers, and 
owners in British Columbia, understanding the rules 
surrounding default judgement is an important 
aspect of managing legal and financial risk. This 
article explains the steps a plaintiff must take to 
obtain default judgement against a defendant and 
the circumstances in which a defendant may ask the 
court to set the judgement aside and restore their 
opportunity to defend the claim.1 

Responding to a Claim  

In BC, a plaintiff generally commences a lawsuit by 
filing a Notice of Civil Claim (in BC Supreme Court) or 

a Notice of Claim (in BC Provincial Court). They are 
then required to “serve” a copy of the claim on the 
defendant (i.e. deliver the claim to the defendant). 
The form of the claim will set out the applicable 
deadline for the defendant to file and serve a 
responding document. In BC Supreme Court, the 
defendant must file and serve a “Response to Civil 
Claim”; in BC Provincial Court (Small Claims Division), 
the defendant must file a “Reply” and the registry will 
serve a copy of it on the plaintiff. 

If a defendant ignores the claim and fails to file and 
serve their response in either court by the applicable 
deadline, the plaintiff can then take steps to obtain 
default judgement. As such, a defendant should 
always file a response within the applicable service 
and filing deadline, or seek an extension of the 
deadline from the plaintiff or the plaintiff’s counsel. 

Obtaining a Default Judgement 
(BCSC) or Default Order (BCPC) 

In BC Supreme Court, a plaintiff must file certain 
documents to obtain default judgement, including 
proof that the defendant was served and failed to 
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serve a Response to Civil Claim a requisition endorsed 
by a registrar with a notation that the defendant did 
not file a Response to Civil Claim, and a draft default 
judgement order.2 The default judgement process 
and the contents of the draft order differ depending 
on the type of claims made. For example, for cases 
where the amount claimed is to be determined (i.e. 
cases involving personal injury or negligence), the 
plaintiff may be able to obtain a default judgement 
order but may need a separate court application to 
assess damages based on that order.3  Generally, an 
order for default judgement is granted by a registrar, 
although a plaintiff may apply to a judge or associate 
judge if their application is refused by the registrar. 

In BC Provincial Court, the plaintiff must file an 
application for a default order at the registry where 
the claim was commenced, along with a copy of 
certificate of service certifying that the defendant was 
served with a copy of the claim. Depending on the 
type of claim, the registrar may grant the order or set 
a hearing so that a judge can determine whether to 
grant the default order. 

Once a plaintiff obtains a default judgement, they can 
enforce that judgement against the defendant’s 
assets, including by garnishing their bank accounts, 
registering it against real property owned by the 
defendant, and causing the defendant’s assets to be 
seized and sold to satisfy the judgement. 

Setting Aside a Default Judgement 

If the plaintiff obtains default judgement or default 
order, the defendant can apply to the appropriate 
court to try and set it aside. The applicant seeking to 
set aside a default judgement should show that: 

1. They did not wilfully or deliberately fail to
defend the plaintiff’s claim. A defendant’s
failure to file a response must be
blameworthy in the circumstances.4  Where a
defendant’s failure stemmed from a mistaken
and understandable assumption about civil
procedure, the court may find that their delay
was not “blameworthy”.5  The court has also
found that a failure to file a response due to
counsel’s error was not blameworthy on the
part of the defendant.6

2. The application to set aside the default
judgement was made as soon as
reasonably possible after the applicant
learned of the default judgement, or they
can provide an explanation as to the delay
in bringing the application.7 Where a
defendant obtained legal advice but failed to
bring an application promptly, the court
found this factor was not met.8

3. They have meritorious defences or at least
a defence worthy of investigation.9 The
burden on the defendant is low, as the court
will not engage in a detailed weighing of the
evidence.10 The defendant should provide
some evidence in affidavit form to support
their proposed defence. Where the case is
simple, denying the allegations in the affidavit
is sufficient.11

The above factors are not mandatory or exhaustive 
but rather discretionary; the ultimate question is 
whether it is in the interest of justice to set aside the 
default judgement.12 Failure to address a particular 
factor is not fatal; the relative strength of one factor 
may overcome weakness or failure in another.13 In 
practice, courts have often focused on whether the 
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defendant has defences worthy of investigation. 

Generally, even if a defendant sets aside the default 
judgement, the BC Supreme Court will likely order 
that they pay the costs of the plaintiff for obtaining 
the default judgement, because the defendant has 
failed to file a response in time. However, the 
defendant may be awarded their costs of bringing the 
application to set aside the default judgement. 

Practical Takeaways 

Defendants should be aware that if they fail to 
respond to a claim in time, a plaintiff can obtain a 
default judgement against them and enforce it 
against their assets. As such, a default judgement can 
be a powerful tool in litigation to pressure the other 
side into an agreement. However, parties should be 
aware that a default judgement may also be set aside 
on application by the defendant. As such, they may 
reach an agreement to proceed with the litigation 
and allow the defendant to file a response without 
the risk of having the default judgement set aside. 
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