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TROUBLED WEST END WATERS

When a municipality seeks electoral approval to
borrow funds for an amenity, voters are provided with
a very general description of what is being built.
When that plan for the amenity changes from what
residents expected on voting day, what can
concerned residents do? In this two-part series, the
Court in Protecting our Vancouver Aquatic Centre
Society v. City of Vancouver, 2026 BCSC 1285 was
tasked with deciding whether it should prevent a
municipality from closing an amenity (Part 1), and
judicially reviewing of a decision to replace the
amenity given the wording of the plebiscite and what
was disclosed in materials provided to voters (Part 2).

The Facts

The Vancouver Aquatics Centre (the "VAC") is an
aquatic facility located in the City of Vancouver's (the
“City’s") West End neighborhood. It contains the only
50-metre lap pool (the “Pool”) in the City. It was
opened in 1974, reached the end of its lifespan, and
the Vancouver Parks Board (the “Board"”) determined
that the VAC requires renewal, refurbishment, or a
full-on replacement.”’

In 2022, plans to renew the VAC and the Pool were
included in the City's 2023/2026 Capital Plan (the
"Plan”), which stated that work on the VAC would
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include a 50-metre pool. The Plan also necessitated
the City to obtain financing, which required the City
to receive approval from residents.?

To this end, a plebiscite was held, with an information
package distributed to residents prior to voting. The
information package stated that the City intended to
renew the VAC, with a focus on the renewal of the
Pool as it was in the first phase of construction.
However, the text included in the plebiscite did not
include dimensions of the Pool. Rather, it asked
voters if they were in favour of the City borrowing
$130,000,000 dollars to replace, renew, or rehabilitate
the VAC. 68.4% of voters approved the plan.?

By 2024, the feasibility of replacing the pool as it was
prior to the plebiscite was in question. A report was
provided to the Board stating that a 50-metre pool
was not feasible considering statutory and practical
constraints. As a result, the Board approved a revised
renewal project without a 50-metre pool in 2025. The
City in turn approved a revised plan that would
reduce the Pool to 25 meters. Once these decisions
were made, the VAC was scheduled to be closed in
2026 to begin renewal work.*

In response to the Pools revised size, Protecting our
Vancouver Aquatic Centre Society (the “Society”), and
Jonathan Girard (“Girard") petitioned the court for:
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(a) a declaration that the plebiscite only authorized
the City to use borrowed funds to renew, replace,
or rehabilitate the VAC only if it contained a 50-
metre pool;

(b) an order quashing the decision of the Board; and

(c) an order prohibiting the use of any authorized
funds on the rehabilitation of the VAC unless that
rehabilitation included a 50-metre pool.

The court heard submissions on these claims, but has
not yet made a decision.

To prevent the VAC from being demolished before
the petition could be decided, the Society and Girard
also applied to the court for an order preventing the
City and the Board from closing the VAC until the
petition was heard. Additionally, if the petition was
heard, the Society and Girard applied for an order
prohibiting the Board and the City from closing the
VAC, unless the closure was unrelated to its
renovation, renewal, and rehabilitation.®

The Courts Decision

To obtain an injunction, the society and Girard were
required to prove that (a) there was a serious
question to be determined, (b) the Society would
suffer irreparable harm if the injunction was refused,
and (c) a balance of convenience favoured an
injunction being granted.’

In this case, while there was a serious question to be
determined, the Society did not prove that
irreparable harm would occur if an injunction was
refused. Irreparable harm is harm that cannot be
monetarily quantified or is incurable. It was up to the
Society and Girard to prove that such harm or

incurability existed. Instead, the Society and Girard

made minimal submissions on the issue of irreparable
harm, only stating that “the public will suffer harm
that cannot be compensated by way of damages.”®

The Court was not convinced by the Society's and
Girard's representations, and held that the only harm
suffered by Society, Girard, or users of the VAC was
an inability to attend the VAC once it closes, and a
loss of enjoyment and use of the VAC. Such a loss,
according to the Court, was quantifiable and not
irreparable given past jurisprudence in personal
injury cases. Moreover, the appropriate vehicle for
recovering quantifiable losses would be through a
class action, and not an application for an injunction.’

Finally, the Court found that on a balance of
convenience, an injunction should not be allowed.
This conclusion was reached because the VAC was
repeatedly closed due to concrete spalling inside the
facility, and the VAC's facade partially falling off. Such
safety concerns could not be convincingly minimized
by Girard because of his lack of qualifications to
accurately opine on the VAC's safety. Moreover, there
was sufficient evidence provided by the City and an
engineering firm attesting to the danger posed by
the VAC. Such danger would pose a significant risk of
liability to the City if the VAC was forced to remain
open to the public."

Key Takeaways

The court in this case demonstrated that an amenity
being temporarily closed, and its impact on users, is
insufficient to demonstrate a need for injunctive
relief. Moreover, it would be unfair to force a
municipality to keep an amenity open, if such an
amenity posed a significant liability risk to the
municipality.
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